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No. 12997 

APPELLANTS’ STATEMENT OF QUESTION 

PRESENTED 

The question is whether Bruce Baird or the National 
Savings & Trust Company, Executor of the Estate of Fred¬ 
erick Edgar Johnston, is sued by the heading of the Com¬ 
plaint and Summons; and variance in the title of the Return 
from the title in the Complaint and Summons. 
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In The 


UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit 


No. 12,997 


Mary L. Nicol and Frances Nicol McKone, 

Appellants, 

v. 

Bruce Baird, President, National Savings & Trust 
Company, Executor, Estate of Frederick 
Edgar Johnston, 

Appellee. i 


Appeal from the United States District Court for the 

District of Columbia ! 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

i 

This appeal was taken Dec. 2, 1955 from an Order en¬ 
tered Sept. 30, 1955 (App. p. 8) in the United States Dis¬ 
trict Court for the District of Columbia, denying plain¬ 
tiffs ’ Motions as moot and granting defendant’s Motion 
to Dismiss (App. p. 8). 

The jurisdiction of this Court is found in Sections 1291 
and 1292 of Title 28, United States Code. 

i 

STATEMENT OF THE CASE 

In an accounting ordered in the Corporation Court of the 
City of Alexandria, to arrive at the difference between the 
price at which the home of the appellants herein was sold 
by the late Colonel Johnston, who held the legal title, and 
the indebtedness to him for expenditures on the property 
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and loans to them and their sister, the late Julia C. Nicol, 
errors consisting of overstatement in addition, omission of 
proper credits, and improper charges were not discovered 
nntil an appeal to this court by Mary L. Nicol in personam 
from a dismissal of a Complaint for the Wrongful Sale of 
Property was pending. The decree promulgated in the Cor¬ 
poration Court on a motion for a Declaratory Judgment 
construing a certain contract, was to the effect that any ex¬ 
cess of selling price over the indebtedness would be due the 
Nicol sisters. However, the accounting was entrusted to 
Colonel Johnston’s counsel, who had been unfriendly to 
the Nicol sisters since the probate of their father’s estate 
who died in 1924. The Nicol sisters’ attorney conceded the 
errors in an interview with appellants’ counsel, and ad¬ 
mitted that he had not verified the figures of the opposing 
counsel who had control of the accounting, of which corrobo¬ 
ration is available. In the prolonged litigation on the merits 
of the sale of the property, the issue of inaccuracy in the 
accounting was never adjudicated, having been discovered 
after filing of the suit for damages for the wrongful sale. 

Obviously, the executor of Colonel Johnston’s estate and 
the secretary of the Association of Graduates, United States 
Military Academy, West Point (THE beneficiaries), could 
not before adjudication agree to the claim filed in the Reg¬ 
ister of Wills Office against the estate; therefore, appel¬ 
lants’ only recourse was to file their complaint (App. p. 
1) to bring the merits of the case to trial, as provided by 
Title 18, Section 518 of the District of Columbia Code. 

Defendant filed motion to dismiss on the ground of 
misnomer of defendant (App. p. 4) and Memorandum of 
Defendant in support of Motion to Dismiss (App. p. 5). 

The Statute of Limitations under D. C. Code, Title 18, 
Section 518, having run against filing a new suit, and amend¬ 
ment as a matter of course under Rule 15(a) of Rules of 
Federal Procedure being barred by granting the Motion to 
Dismiss, plaintiffs filed a motion for leave to amend the 
Complaint, Summons and Return (App. p. 5, 6-7) which was 
denied and the case dismissed (App. p. 8). 
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Motion for rehearing (App. p. 6) and Points in Support 
thereof (App. p. 7) denied (App. p. 8). i 

PROCEEDINGS BEFORE APPEAL 

Complaint for adjustment of an inaccurate accounting 
and for a money judgment filed. \ 

Summons and U. S. Marshal’s Return. 

Motion to Dismiss and memorandum in Support thereof 
filed by defendant. 

Notice to Defendant to amend. 

Motion for leave to amend. 

Affidavit. 

Opposition to motion to dismiss filed by plaintiffs. 

Memorandum in Opposition for leave to amend filed by 
defendant. 

Plaintiffs ’ reply to memorandum in opposition to motion 
for leave to amend. 

Motion for leave to further amend complaint for adjust¬ 
ment of an accurate accounting and for a money judgment. 

Affidavit. | 

Order granting motion to dismiss. 

Motion for Rehearing and Statement of Points in sup¬ 
port thereof. 

Memorandum in opposition to motion for rehearing. ; 

Reply to memorandum in Opposition to rehearing. 

Notice of Presentation of Order. 

Notice of Appeal. 

POINTS OF ARGUMENT 

1. The interpretation of the wording of the heading of 
the complaint and summons is questionable. The name of 
the President of the corporation does not appear in the 
jurisdictional clause or elsewhere in the complaint. His 
name appears once only—in the heading. 

2. The heading of the return is a variant from the com¬ 
plaint and summons; leave to amend for misprision of mar¬ 
shal is mandatory. 


* 
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3. Notwithstanding the above-mentioned misprision, the 
deputy marshal effected legal service on the corporation 
executor. 


ASSIGNMENT OF ERROR 

We seek reversal of the Order granting defendant’s mo¬ 
tion to dismiss and denying plaintiffs’ motions as moot on 
the ground that there is ample authority for granting leave 
to amend in the decisions of analogous cases. Furthermore, 
Federal Rule of Civil Procedure No. 61 requires the Court 
at every stage of the proceeding to disregard any error or 
defect in the proceeding which does not affect the substan¬ 
tial rights of the parties. 

The courts of law shall have full power and author¬ 
ity to order and allow amendments to be made in all 
proceedings whatsoever before verdict, so as to bring 
the merits of the question between the parties fairly 
to trial. Sec. 87 of Compiled Statutes in Force in the 
District of Columbia, p. 460. 

ARGUMENT 

Point 1. The National Savings & Trust Company is a 
domestic corporation. It was incorporated under a special 
act of Congress Jan. 22, 1867, and reorganized under Act 
of Congress Oct. 1,1890. The signature of an officer, or an 
employe to whom authority to sign is delegated, is required 
on contracts, legal documents and correspondence of cor¬ 
porations. It would seem that the responsibility of the 
President of a corporation would include executorships as¬ 
sumed by the trust department. It is contended that in¬ 
clusion of the name and title of the President in the Com¬ 
plaint and Summons was not a misnomer and a redundancy 
may be remedied by amendment. Pulver v. Leonard, 176 
Fed. 586. 

Point 2. The omission of part of the caption in the re¬ 
turn, i.e., “Bruce Baird,” without title or name of cor¬ 
poration executor, is a misprision for which there is au- 
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authority to amend in Title 13 r Sec. 311, page 473 of the 
D. C. Code. 

i 

Point 3. The deputy’s report on the return (App. p. 3), 
discloses that jurisdiction over the corporation was con¬ 
ferred by leaving a copy of the complaint and summons with 
the vice president (Title 13, Sec. 103, D. C. Code).; No 
authority for service under Section 101 has been shown. 

If process names parties in such terms that every 
intelligent person understands who is meant, it has ful¬ 
filled its purpose and courts should not fail to recog¬ 
nize what is apparent to everyone else. Fed. Rul^s of 
Civil Procedure, 15(a), 28 U.S.C.A. 4(h) following Sec. 
732(c). 

I 

In the case of United States v. A. H. Fischer Company , 
162 Fed. (2d) 872; 39 Am. Jur. 122, Plaintiff had used the 
title “A. H. Fischer Lumber Co.,” which was challenged 
and then changed to “A. H. Fischer, Inc.” The Court al¬ 
lowed both defects to be amended. The following extracts 
are quoted from the decision: 

If the right party is before the court, although there 
under the wrong name, and if the plaintiff is the party 
having the cause of action, and if the defendant is the 
party the plaintiff intended to sue, and the court con¬ 
siders such defendant within its jurisdiction, an amend¬ 
ment of process and pleadings will be allowed to change 
or correct the name of either plaintiff or defendant. 
Such amendment may be allowed notwithstanding the 
running of the Statute of Limitations between the time 
of commencing suit and the motion for amendment pro¬ 
vided there is no change in the cause of action origi¬ 
nally stated. Such amendment relates back to the 
original suit. 

That amendments in furtherance of justice shall be 
freely allowed is the clear intention of the rules. 

Some other analogous cases decided in favor of amend¬ 
ment are: 

Merton v. Fertig, 281 Fed. 908; 

American Mills Co. v. Hoffman, 275 Fed. 285. 


i 

i 
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GENERAL TEST OF THE PROPRIETY OF AMEND¬ 
ING: Cyclopedia of Federal Procedure, 2d Ed., V5, p. 597, 

pp. 1886. 

The sole controlling test as to whether an amend¬ 
ment not of course should be allowed should be whether 
the ends of justice will be promoted by the amend¬ 
ment. * * * 

P. 599, pp. 1887: Leave to amend over a dismissal on 
motion has usually been granted as a matter of course 
although if there appears to be no possibility of a 
cause of action being stated, there is no real point in 
allowing an amendment. 

If the case is one in which the reviewing court thinks 
an amendment ought to have been allowed, it may cor¬ 
rect the trial court’s action in refusing to permit it. 

CONCLUSION 

The original statement used in the Corporation Court in 
making its decision is on file in the court below in the case 
of Nicol, et al., v. Johnston, 4732-49, Motion of Rehearing. 
The errors in it speak for themselves; therefore, there is 
no possibility that these appellants have not stated a cause 
of action. 

The following quotation from the case of United States v. 
Weiss, et al., 103 F. 2d 348; certiorari denied 307 U. S. 621, 
is applicable to the instant case: 

It is unfortunate for you that your government can¬ 
not be represented by men of the stature of Mr. Kiendl 
and Mr. Stryker, but must be represented by young 
men like myself who have neither their eloquence nor 
their experience. However, in this particular case, all 
the Kiendls and all the Strykers can’t make one and 
one equal three. 

That denial of the Motion for Leave to Amend by the 
Court below should be reversed is 

Respectfully submitted, 

Jessie P. Grandy, 

Attorney for Appellants. 
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1 PROCEEDINGS 

Filed May 18, 1955. Harry M. Hull, Clerk 

i 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Mary L. Nicol and Frances Nicol McKone, I 
1632 P St. N.W., Washington, D. C., ; 

Plaintiffs, j 


v. 


Bruce Baird, President, National Savings and Trust Co., 
Executor, Estate of Frederick Edgar Johnston, 

15th St. and New York Ave. N.W., Washington, D. C., 

Defendant. 

Civil Action No. 2220-55 

COMPLAINT FOR ADJUSTMENT OF AN 
INACCURATE ACCOUNTING AND FOR A 
MONEY JUDGMENT 

i 

Plaintiffs for cause of action against defendant say: 

1. That they are citizens of the United States and resi¬ 
dents of the above addresses temporarily. 

2. That defendant is a citizen of the United States and 
resident of the District of Columbia. 

i 

• * • • • • * • • : • 



6 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Division 

Mary L. Nicol and Frances Nicol McKone, 

Plaintiffs, 


v. 


Bruce Baird, President, National Savings and Trust Co., 
Executor, Estate of Frederick Edgar Johnston, 

Defendant. 

Civil Action File No. 2220-55 


SUMMONS 

To the above named Defendant: 

You are hereby summoned and required to serve upon 
Jessie P. Grandy, plaintiff’s attorney, whose address is 
514 19th St. NAY., Washington, D. C., an answer to the 
complaint which is herewith served upon you, within 20 
days after service of this summons upon you, exclusive of 
the day of service. If you fail to do so, judgment by de¬ 
fault will be taken against you for the relief demanded in 
the c .plaint. 

Harry M. Hull, Clerk of Court, (s) Ewell Hollings- 
Hollingsworth, Deputy Clerk. (Seal of Court.) 


Date: May 18, 1955. 
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7 Filed May 20, 1955. Harry M. Hull, Clerk 

U. S. MARSHAL’S RETURN OF SERVICE 

United States of America 
District of Columbia 

Mary L. Nicol and Frances Nicol McKone 

v. 

Bruce Baird 

Clerk’s No. CA-2220-55. U. S. Marshal No.- 

Received by U.S.M. 5-18-55 


I hereby certify and return that I served the annexed 
Summons and Complaint on the therein-named Bruce Baird, 
President, National Savings and Trust Co., Executor, 
Estate of Frederick Edgar Johnston, by handing to and 
leaving a true and correct copy thereof with Mr. Perry Yeat- 
man, Vice Pres., personally at 15th and N. Y. Ave. N.W., 
in the said District at 11:25 a.m. on the 19th day of May, 
1955. 

Carlton G. Beall, United States Marshal. By (s) 
Edgar J. McCloy, Deputy. 

Marshal’s fees $1.00: mileage- ! 

I hereby certify and return that I served the annexed 
(Writ) on the therein-named (Individual, company, cor¬ 
poration, etc.) by handing to and leaving a true and correct 

copy thereof with....personally at (Address— 

Street number, apartment number) (City) in the said Dis¬ 
trict at a.m.—p.m., on the .... ...day of., 19 ! 

i 

Carlton G. Beall, United States Marshal. By-, 

Deputy. 

j 

Marshal’s fees.Mileage_. 


i 
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8 Filed June 7, 1955. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Mary L. Nicol, et al., Plaintiffs, 


v. 


Bruce Baird, President, National Savings and Trust Com¬ 
pany, Executor, Estate of Frederick Edgar Johnston, 15th 
Street and New York Avenue, N.W., Washington, D. C., 

Defendant. 

Civil Action No. 2220-55 

MOTION OF DEFENDANT TO DISMISS 

The defendant Bruce Baird moves to dismiss this action 
on the ground that he is not an executor of the estate of 
Frederick Edgar Johnston, deceased, and therefore he is 
not the proper party defendant. 

Drury, Lynham & Powell, by (s) David C. Bastian, 
Attorneys for Defendant, 312 Colorado Building, 
Washington 5, D. C. 

Certificate of Service 

Copy of the foregoing motion and memorandum in sup¬ 
port thereof mailed postpaid this 7th day of June, 1955, 
addressed to Jessie P. Grandv, Esquire, attorney for plain¬ 
tiffs, 514 19th Street, N.W., Washington 6, D. C. 


(s) David C. Bastian. 
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9 Filed June 7, 1955. Harry M. Hull, Clerk 

i 

; 

* # • * • # • # • j # 

MEMORANDUM OF DEFENDANT IN SUPPORT 
OF MOTION TO DISMISS 

If the plaintiffs have any cause of action as alleged in 
the complaint it lies against the National Savings and Trust 
Company as executor of the estate of Frederick Edgar 
Johnston, deceased, and not against this defendant indi¬ 
vidually. 

The appointment of the said executor was made by this 
Honorable Court, holding a Probate Court, on December 
30, 1954, in Administration Cause No. 86-381, and the rec¬ 
ords of said administration proceeding are incorporated 
herein bv reference. 

*> i 

This defendant is President of the said National Savings 
and Trust Company, a corporation, but he is not an execu¬ 
tor of the estate of said decedent. 

| 

• * * * * * * • • • 

i 


10 Filed June 14, 1955. Harry M. Hull, Clerk 

i 

• * * * * • • • * • 

! 

i 

NOTICE TO AMEND SUMMONS AND TO AMEND 

COMPLAINT 

i 

To: David C. Bastian, Esq., c/o Drury, Lynham & Powell, 
312 Colorado Buildings, Washington 5, D. C., Attorney 
for Defendant. j 

Please take notice that the undersigned will make a mo¬ 
tion before the Judge of the United States District Court 
for the District of Columbia on the-dav of-1955 at 

* i 

10 o’clock in the forenoon or as soon thereafter as counsel 
can be heard, that the plaintiffs in this case have leave to 


i 


i 
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amend tlie complaint filed herein and for an order amend¬ 
ing the summons in this action to read— 

Mary L. Nicol and Frances Xicol McKone, Plaintiffs, vs. 
National Savings & Trust Co., Executor, Defendant, 

as set out in the copy of proposed amendments attached 
hereto, and for such other and further relief as to this court 
may seem just and proper. 

(s) Jessie P. Grandy, 514 19th St. N.W., Washing¬ 
ton 6, D. C., Attorney for Plaintiffs. 

*••**•*••• 

26 Filed Sept. 26, 1955. Harry M. Hull, Clerk 


MOTION FOR REHEARING OF DEFENDANT’S MO¬ 
TION TO DISMISS AND PLAINTIFFS’ MOTION TO 
AMEND THE COMMENCEMENT OF THE PAPER 
PREPARED IN THE MARSHAL’S OFFICE TO CON¬ 
FORM TO THE WORDING USED IN THE COM¬ 
PLAINT AND PLAINTIFFS’ MOTION TO AMEND 
THE COMPLAINT, FURTHER, BY INCLUSION IN 
THE REVISED ACCOUNTING STATEMENT OF 
ITEMS OMITTED IN ORDER TO AFFORD AN OP¬ 
PORTUNITY FOR COMPLETE ADJUDICATION. 

Conies now the plaintiffs, Mary L. Xicol and Frances 
Xicol McKone, and moves for a rehearing of the following 
Motions: 

Motion of Defendant to Dismiss, filed June 7, 1955 
Motion for Leave to Amend Complaint filed June 11, 
1955, bv Plaintiffs 

7 V 

Memorandum of defendant in opposition thereto, filed 
June 21, 1955 

Plaintiffs’ Opposition thereto, filed June 27, 1955 
Plaintiffs’ Motion to further amend filed August 11, 
1955, 
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which were heard on September 22, 1955, and Motion to 
Dismiss granted. 

(s) Jessie P. Grandy, Attorney for Plaintiffs. 

Certification i 

I hereby certify that service of the above motion and 
accompanying statement of points and authorities has been 
made by mailing copies thereof, postpaid, this 24th day 
of September, 1955, addressed to David C. Bastian, Esq., 
Attorney for defendant, 312 Colorado Building, Washing¬ 
ton 5, D. C. I 

(s) Jessie P. Grandy. 

27 Filed Sept. 27, 1955. Harry M. Hull, Clerk 

! 

* * * # * • # * * # 

i 

STATEMENT OF POINTS, OR PROPOSITIONS OF 
LAW AND AUTHORITIES RELIED ON IN SUPPORT 
OF PLAINTIFFS’ MOTION FOR A REHEARING 

(I) Section 13-101 of the District of Columbia eqde 
specifies that the summons must be served on ‘‘you” (the 
addressee), who must be contacted personally. If the signa¬ 
ture of the Vice-President of The National Savings & Trust 
Company, due to abbreviation in the summons of the de¬ 
fendant as named in the complaint, was not service on the 
executor corporation, then there has been no service at all. 

(II) The decision in the case of the United States versus 
A. H. Fischer Lumber Company, 162 Fed. (2d) 872; 39 
American Jurisdiction 122, is authority for granting plain¬ 
tiffs’ motion to amend the process and, if need be, the com¬ 
plaint. Extracts therefrom are quoted below: 

If the right party is before the court, although there 
under the wrong name, and if the plaintiff is the party 
having the cause of action, and if the defendant is the 
party the plaintiff intended to sue, and did sue, and the 
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court considers such defendant within its jurisdiction, 
an amendment of process and pleadings will be allowed 
to change or correct the name of either plaintiff of de¬ 
fendant. Such amendment may be allowed notwithstand¬ 
ing the running of the Statute of Limitations between 
the time of commencing suit and the motion for amend¬ 
ment provided there is no change in the cause of action 
originally stated. Such amendment relates back to the 
original suit. 

That amendments in furtherance of justice shall be 
freely allowed is the clear intention of the rules. 

To dismiss this case without a trial on the rigged ac¬ 
counting whose perpetrator would be subjected to a de¬ 
ficiency in tax plus the 50% fraud penalty and possible im¬ 
prisonment by the Internal Revenue Bureau, is to deny due 
process of law under the FIFTH AMENDMENT. 

• ••••••••• 

29 Filed Sept. 30,1955. Harry M. Hull, Clerk 


ORDER GRANTING DEFENDANT’S MOTION TO 

DISMISS AND DENYING PLAINTIFFS’ MOTIONS 

Upon consideration of the motion to dismiss filed herein 
by the defendant Bruce Baird and of the motions of the 
plaintiffs for leave to amend the complaint, it is by the 
Court this 30th day of September, 1955, 

ADJUDGED and ORDERED, as follows: 

1. That the motion to dismiss the action filed herein by 
the defendant Bruce Baird be, and the same hereby is 
granted. 

2. That the motion for leave to amend the complaint and 
the motion for leave to further amend the complaint filed 
herein by the plaintiffs be, and the same hereby are denied 
as being moot. 

• •••*••••• 




/'Sm 


No, 12,997 
BRIEF FOR APPELLEE 


In the 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Mary L. Nicol and Frances Nicol McKone, 

Appellants, 

v. 

Bruce Baird, President, National Savings 
and Trust Company, Executor, Estate of 
Frederick Edgar Johnston, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


Arthur P, Drury 
John M, Lynham 
John E. Powell 
David C. Bastian 

312 Colorado Building 
Washington 5, D. C, 
Attorneys for Appellee 
Bruce Baird 






No. 12,997 
QUESTION PRESENTED 

In the opinion of the appellee, the question pre¬ 
sented is whether the District Court was correct in 
dismissing the present action which, although purporting 
to be instituted against an executor of an estate, was 
in fact instituted against another party. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12,997 

Mary L. Nicol and Frances Nicol McKone, 

Appellants, 
v. 

Bruce Baird, President, National Savings 
and Trust Company, Executor, Estate of 
Frederick Edgar Johnston, 

Appellee. 

Appeal from the United States District Court 
for the District of Columbia 

BRIEF ON BEHALF OF APPELLEE 

COUNTER-STATEMENT OF CASE 

This action was instituted by the appellants 
(plaintiffs below) to enforce a claim which previously 
had been probated in the Court below against the estate 
of Frederick Edgar Johnston, deceased, and had been re¬ 
jected by the executor. The claim appears to be based 
upon certain errors alleged to have been committed in 


prior litigation originating in the Corporation Court of 
the City of Alexandria, Virginia, involving the appellants 
and the said Frederick Edgar Johnston, (R. 1). 

The National Savings and Trust Company, a corpo¬ 
ration, is and was the executor of the estate of the said 
Frederick Edgar Johnston, deceased, having been appointed 
by the Court below on December 30, 1954, in Administration 
Cause No. 86,381. 

Appellants' complaint was filed herein on May 18, 1955, 
and a summons was issued on the same day, both naming 
appellee Bruce Baird as the sole defendant (App. 1, 2). 
Thereafter, appellee filed a motion to dismiss on the ground 
that he was not the executor of the estate and therefore 
was not the proper party defendant (App. 4). After argument 
this motion was granted by Judge Letts on September 30, 1955, 
(R. 29). 

On September 27, 1955, appellants filed a motion for 
rehearing (App. 6) which was denied by Judge Letts on 
October 18, 1955, (R. 36). 


STATUTE CITED 

Title 18, Section 518, District of Columbia Code, 
1951 edition: Creditors to file suit within three months 
from time claim is contested: 


2 




.and if on any claims exhibited and dis 

puted as aforesaid the creditor or claimant 
shall not, within three months after such 
dispute or rejection, commence a suit for 
recovery the creditor shall be forever 
barred; and the executor or administrator 
may plead this section in bar, together 
with the general issue or other plea proper 
to bring the merits of the cause to trial; 

.(Mar. 3, 1901, 31 Stat. 1245, ch. 854, 

sec. 348; June 24, 1949, 63 Stat. 268, 
ch. 242, sec. 5). 


SUMMARY OF ARGUMENT 

1. This action was instituted solely against the 
appellee Bruce Baird, and as he was not and is not the 
executor of said estate, the granting of appellee's mo¬ 
tion to dismiss was proper. 

2. The Court below could not properly have allowed 
an amendment to the complaint and summons to bring in a 
new party without service of process. 


ARGUMENT 

I. 

The Granting of Appellee's Motion To Dismiss 
Was Proper 

This suit was instituted solely against appellee 
Bruce Baird as shown by the caption of the complaint, by 
paragraph numbered two thereof wherein it is alleged that 
the defendant is "a citizen of the United States and 
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resident of the District of Columbia” (App. 1), and by 
the designation on the summons (App. 2). There is nothing 
in the complaint or in the summons to indicate that any 
party other than Bruce Baird was intended to be made or was 
in fact made a party defendant. 

Appellants do not contend that appellee Bruce Baird 
ever was appointed executor of the estate, and therefore 
it is elementary that appellee is not the proper party de¬ 
fendant in this action. 

II. 

The Court Below Could Not Properly Have Allowed 
An Amendment 

An amendment to the complaint and summons would have 
added a new party which had neither been named in the com¬ 
plaint nor served with process. 

By rule 4(h) and 15(a) of the Federal Rules of Civil 
Procedure the Court below has broad authority to allow 
amendments to pleadings and process, but amendments ought 
not be allowed where the result would be the addition or 
substitution of a party which has not been named a party 
and which has not been served with process. 

The present action was filed on the day preceding the 

i 

bar of the statute of limitations (Sec. 18-518, D. C. Code, 
1951 ed.); the motion of the appellants to amend was filed 

- 4 - 


after the statute had barred the action. The period al¬ 
lowed by the statute for bringing a new suit in the claim 
having expired, appellants' motion to amend obviously was 
an attempt to forestall the barring of the action. Had 
the Court granted appellants' motion to amend it would 
have been tantamount to allowing the filing of a new ac¬ 
tion. In Third National Bank & Trust Co. of Springfield , 
Mass, v. White, Collector of Internal Revenue , 58 F 
2d 411, it was stated by the Court at page 412: 

The Supreme Court of the United States 
(Davis v. Cohen Co., 268 U. S. 638, 45 S. 

Ct. 633, 634, 69 L- Ed. 1129), however, re¬ 
versed the decision of the state court, and 
held that the amendment striking out the 
original defendant and substituting a new 
party defendant was, in effect, the commence¬ 
ment of a new and independent proceeding to 
enforce the asserted liability, and, "Being 
commenced more than two years after the pas¬ 
sage of the Transportation Act, it was re¬ 
pugnant to the provision of section 206 (a) 
requiring such an action to be instituted 
not later than two years after the passage 
of the Act.". 

See also: Davis v. Cohen Company , 268 U. S. 638, 45 S. 
Ct. 633, 69 L. Ed. 1129; Mellon, Agent v. Weiss, Adminis ¬ 
trator , 270 U. S. 565, 46 S. Ct. 378, 70 L. Ed. 736; 
United States v. Martinez, Administrator , 195 U. S. 469, 
25 S. Ct. 80, 49 L. Ed. 282; Herbert v. Payne , 8 Cir. 

291 Fed. 555. 

Therefore, appellants' motion to amend was not well 
founded, for it would have (1) brought in a new party 
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defendant without service of process, and (2) materially 
prejudiced substantial rights of the party so added, in 
that the executor would have been deprived of its right 
to plead the statutory period of limitation since the ad¬ 
dition of parties relates back to the commencement of the 


suit. 


The case of Sanders v. Metzger, 66 F. Supp. 262 


(D. C.), is particularly apposite. See: Kemer v. Rack - 
mill, 111 F. Supp. 150 (D. C.); Harris v. Stone et al.. 


115 F. Supp. 531 (D. C.); Schram v. Poole , 97 F. 2d 566 
(4 Cir.); Memphis & C. R. Co. et al. v. Hoechner, 67 Fed. 


456 (6 Cir.); Thompson v. Peck , 181 A. 596. 

The converse of the instant case is found in United 

States v. A. H. Fischer Lumber Co ., 162 F. 2d 872, cited 

by appellants, wherein it is said at page 874: 

.....What was involved was, at most, a mere 
misnomer that injured no one, and there is 
no reason why it should not have been cor¬ 
rected by amendment. The case is not one, 
as the judge below apparently thought, oT an 
amendment which would bring the defendant in¬ 


to trie case : 


udice its n, 


ations. 



on tne statute ot 
e detendant has unquestion¬ 
ably been brought into the case, and in the 
absence of the motion to dismiss, would have 
been bound without amendment by any judgment 
that might have been rendered therein....... 

(Emphasis supplied.) 

This case, however, presents something more than a 
mere misnomer. The original named defendant was an indi¬ 
vidual - a citizen of the United States and a resident of 
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the District of Columbia. Appellants sought to name as a 
defendant a corporation. The change was one of substance 
and not of form. 


CONCLUSION 

As appellants sued the wrong party, appellee's mo¬ 
tion to dismiss was properly granted, and appellants 
could not have been allowed to amend to cure the defect 
because the amendment would have brought in a new party. 

Therefore, the action of the Court below should be 
affirmed. 


\ Respectfully submitted, 

\ 

\ 

Arthur P. Drury 
John M. Lynham 
John E. Powell 
David C. Bastian 
312 Colorado Building 
Washington 5, D. C. 

Attorneys for Appellee Bruce Baird 
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